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SUMMARY OF THE U.S. FOREIGN CORRUPT PRACTICES ACT

By the International Practice Group at
Procopio, Cory, Hargreaves & Savitch LLP

The Foreign Corrupt Practices Act
("FCPA") represented Congress'
determination that competition in
overseas markets should be based
on the merits - on price and product
quality
rather
than
on
questionable payments to foreign
political leaders.

1. BACKGROUND
Before the enactment of the FCPA,
U.S. corporations that bribed foreign
officials could only be prosecuted
through indirect means. The SEC
maintained that U.S. corporations
were required to disclose such
payments as part of the securities
laws. In addition, prosecutors could
invoke the Bank Secrecy Act, which
requires the reporting of funds that
are taken out of, or brought into, the
United States. The Mail Fraud Act,
which prohibits the use of U.S. mail
or wire communications to transact
a fraudulent commercial scheme,
was also available to reach these
bribes. The FCPA was meant to be a
more direct and effective means of
enforcement.

2. BASIC SCOPE
The FCPA has a two-pronged
approach for (1) disclosure and (2)
prohibition. The disclosure prong
constitutes the first part of the Act
and involves accounting and
record-keeping provisions. This
section requires a corporation to
keep accurate accounts of all
transactions it conducts.
The second prong - the prohibition

prong - of the FCPA forbids the
bribery of foreign officials by U.S.
businesses. Specifically, the Act
prohibits American companies and
their agents from using the mails or
other means of interstate commerce
to make an illicit payment to a
foreign official or politician to use
his power or influence to help the
American firm obtain or retain
business for itself or any other
person.

3. PERSONS AND
TO THE FCPA

ENTITIES SUBJECT

The FCPA applies to all U.S.
businesses and individuals by
requiring adherence to the Act by all
issuers of securities and all
domestic concerns.
A domestic
concern is defined in 15 U.S.C.
78dd-2(d)(1)
(1977)
(current
version at 15 U.S.C. 78dd-2(h)(1)
(1988)) defines domestic concern
as:
(A) any individual who is a
citizen, national, or resident of the
United States; and
(B)
any
corporation,
partnership, association, joint-stock
company,
business
trust,
unincorporated organization, or
sole proprietorship which has its
principal place of business in the
United States, or which is organized
under the laws of a State of the
United States or a territory,
possession, or commonwealth of the
United States.
In addition to U.S. business and
individuals, the FCPA also applies to
any official, director, employee,
agent, or stockholder acting on
behalf of such issuers or domestic
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concerns. A person is deemed to
know that a payment to a third
party will be used to bribe a foreign
official if the person is aware or has
a firm belief that the third party is
engaging in such conduct or that
such a result is substantially certain
to occur.

4. EXCEPTIONS: TRANSACTIONS NOT
SUBJECT TO THE FCPA
Most importantly, there are several
exceptions where payments that
might otherwise be deemed to be
"bribes" are not illegal under the
FCPA.
Acceptable types of
payments under the FCPA include
so-called “grease” or facilitating
payments so long as the purpose of
the payment is to expedite or to
secure the performance of a routine
governmental action.
15 U.S.C. 78dd-1(b), -2(b) defines a
routine governmental action as
those actions that are ordinarily and
commonly performed by a foreign
official in:
(i) obtaining permits, licenses,
or other official documents to
qualify a person to do business in a
foreign country;
(ii) processing governmental
papers, such as visas and work
orders;
(iii) providing police protection,
mail pick-up and delivery, or
scheduling inspections associated
with contract performance or
inspections related to transit of
goods across country;
(iv) providing phone service,
power and water supply, loading
and unloading cargo, or protecting
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perishable products or commodities
from deterioration; or
(v) actions of a similar nature.
15
U.S.C.
-2(h)(4)(A).

78dd-1(f)(3)(A),

However, the term does not include
any decision by a foreign official
whether, or on what terms, to
award new business to or to
continue business with a particular
party, or any action taken by a

foreign official involved in the
decision-making
process
to
encourage a decision to award new
business to or continue business
with a particular party.

VIOLATION OF

civil violations as a possible
sanction.
Additionally, criminal
convictions of the FCPA carry
criminal penalties for an individual
of up to US$ 100,000, while the
maximum criminal fine for a U.S.
corporation is US$ 2 million.

Finally, civil violations and/or
criminal convictions under the FCPA
carry potentially sever penalties. A
civil fine of up to $ 10,000 exists for

If you would like more information on
this or other matters, please contact a
member of International Practice Group
at 619. 238.1900.

5. PENALTIES FOR
THE FCPA
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