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CALIFORNIA CASE HOLDS THAT BECAUSE LENDER IS SUBJECT TO 
THE CALIFORNIA FINANCE LENDERS LAW, CHOICE OF LAW 
PROVISION IN LOAN DOCUMENTS IS NOT ENFORCEABLE1 

 

By Sandra L. Shippey2 

The California Fourth District Court of Appeal (the “Appeals Court”) has recently issued a 

decision that may significantly affect lenders making loans in California.  In Brack v. Omni Loan 

Company, Ltd.,3 decided on June 17, 2008, the Appeals Court held that Division 9 of the California 

Financial Code (the “California Finance Lenders Law”)4 is a fundamental policy of the State of 

California5 and the choice of law provision in a consumer loan agreement choosing Nevada law was 

unenforceable.6  In essence, the Appeals Court held that Omni Loan Company, Ltd., a Nevada 

corporation (“Omni”), with its principal place of business in Las Vegas, Nevada, could not make loans 

from its own California offices to nonresident members of the military without complying with the 

California Finance Lenders Law.  The Appeals Court acknowledged that even though the Nevada 

lender’s status as a Nevada corporation doing business primarily in Nevada was sufficient to be a 

“substantial relationship” with Nevada, the Nevada choice of law provision in the loan documents 

was unenforceable because it would essentially be a waiver by the borrower of its rights under the 

California Finance Lenders Law and would violate the fundamental public policies of California set 

forth in the California Finance Lenders Law. 

Case Summary 

In this case, Joshua Brack (the “Borrower”) was a consumer and although he was a member 

of the military stationed at Camp Pendleton, California, he was not a California resident.7  Omni was 

in the business of providing consumer loans to members of the military all over the world.8  Omni’s 

loan documents signed by the Borrower included a choice of law provision that the loan documents 

would be governed by Nevada law.9  The Appeals Court acknowledged that 

California courts will enforce a contractual choice of law if the state whose 

law was chosen has an interest in the parties’ controversy.  However, if 

application of the chosen law conflicts with a fundamental policy of this state, 

our courts must consider the impact application of the law will have on 

California’s interests.  If California’s interests are materially greater than the 
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interests of the state whose law was chosen by the parties, California will 

apply its law.10 

Then, the Appeals Court held that California has a greater interest in the parties’ transaction than 

Nevada and the application of Nevada law would conflict with fundamental California policy as 

manifested in the California Finance Lenders Law so the parties choice of law provision in the loan 

documents is not enforceable.11 

Regulation of Finance Lenders in California 

License Required for Finance Lenders 

The California Finance Lenders Law requires “finance lenders,” with some exceptions, to 

obtain a license under the California Finance Lenders Law and comply with the licensing and 

regulatory requirements of the California Finance Lenders Law.12  A “finance lender” is any person or 

entity engaged in the business of making consumer loans or commercial loans in California.13  There 

are exemptions in the California Finance Lenders Law for persons who make no more than one 

commercial loan in any 12-month period, for certain institutional lenders and for certain other 

particular types of loans.14  None of these exemptions applied to Omni. 

The Pioneer Ruling 

It is interesting to note, and it is important in the Appeals Court’s reasoning in the Brack 

case, that commencing in July 1997, Omni attempted to obtain permission from the Commissioner 

of the California Department of Corporations to make loans in California to nonresident members of 

the military without obtaining a license in compliance with the requirements of the California Finance 

Lenders Law.15  In its request, Omni relied on Commissioners Opinion File No. OP 6547CFLL (the 

“Pioneer Ruling”).16  Pioneer was an out of state lender and its loan program was also directed at 

active duty, non-resident military personnel stationed at military facilities in California.  Pioneer’s 

loans would be unsecured or secured by personal property, but not real property.  In the Pioneer 

Ruling, the Corporations Commissioner concluded, “it is difficult to discern what the interest is of the 

State of California so as to require licensure of [the lender] under the California Finance Lenders 

Law.”17 

However, the Commissioner saw fundamental differences between the proposed lending 

programs of Pioneer and those proposed by Omni when it stated in its response to Omni’s request 

for a ruling that: 
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Omni’s proposed lending activities are similar to Pioneer’s, in that both 

lenders have represented to the Department that they will only be making 

loans to military personnel who are not residents of California.  However, 

Omni appears to propose a greater business presence in California than 

Pioneer proposed to the Department.  Pioneer represented to the 

Department that its loan paperwork would not be processed in California, and 

that the loans would be funded out of state.  Thus, Pioneer represented that 

it would be making the loans from out of state to nonresidents stationed in 

California, and that its business activities within California would be minimal.  

Omni appears to propose a main California office to perform all functions 

related to making loans, and to further propose contracting with one to two 

independent contractors to facilitate the lending through the California main 

office.  Omni is proposing to engage in more lending activities within the State 

of California than Pioneer, and is therefore more likely to be engaged in the 

business of a finance lender in California than Pioneer.  In short, Omni has 

not chosen to structure its California lending activities in a manner identical 

to the Pioneer structure set forth in [the Pioneer letter].18 

According to the Appeals Court, after the Commissioner refused to provide Omni with a ruling 

permitting it to make loans in California as it requested, Omni opened a loan office in California in 

2000 anyway and began making loans to nonresident members of the military including Brack 

without obtaining a license under the Finance Lenders Law. 

Brack’s Loan and the Trial Court Ruling 

Brack’s loan agreement provided for an interest rate of 34.89% per annum and it provided 

that “You agree that this loan contract is subject to Nevada State Law.”19  After repaying the loan to 

Omni in 2002, Brack filed a class action lawsuit against Omni in 2003 alleging that Omni’s practices 

violated his rights under the California Finance Lenders Law.  He complained, among other things, 

that Omni was engaged in the business of a finance lender without obtaining a license from the 

Commissioner.  Omni defended on the grounds that the choice of law provisions in the loan 

documents provide that the loan would be governed by the law of Nevada.  The trial court found 

Nevada had a substantial relationship to the loan agreements because Omni was incorporated in 

Nevada and the loans were approved in Nevada.20  It also found that California had no fundamental 

interest in the loan transactions which would require that California law supersede the Nevada law 

selected by the parties in the Omni loan documents.21  The trial court then held in favor of Omni 
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based on three factors:  (i) the California Corporations Commissioner had permitted Pioneer to 

operate in California without a license and Omni’s activities were similar to Pioneer’s activities, 

(ii) Omni’s licensing status was strictly a regulatory matter and not a matter to be considered with 

respect to the enforceability of the choice of law provisions of Omni’s loan agreements, and (iii) the 

only differences between California and Nevada law which Brack established at trial was California’s 

requirement that lenders post signs fully and accurately setting forth loan charges and the method of 

computing charges.  The trial court entered judgment in favor of Omni and Brack appealed the trial 

court’s decision.22 

Rescission of the Pioneer Ruling 

On May 19, 2006, shortly after the judgment was entered in the Brack case by the trial court, 

the Corporations Commissioner rescinded the Pioneer Ruling (the “Rescission”) and noted a number 

of interests it believed California has in applying its laws to transactions involving nonresident 

members of the military including those set forth in Section 22001 of the California Finance Lenders 

Law, namely: (i) to ensure an adequate supply of credit to borrowers in this state, (ii) to simplify, 

clarify, and modernize the law governing loans made by finance lenders, (iii) to foster competition 

among finance lenders, (iv) to protect borrowers against unfair practices by some lenders, having 

due regard for the interests of legitimate and scrupulous lenders, (v) to permit and encourage the 

development of fair and economically sound lending practices, and (vi) to encourage and foster a 

sound economic climate in this state.23  The Corporations Commissioner stated that the Rescission 

became effective on and after June 30, 2006 and that the requirement for any person engaging in 

the business of a finance lender without obtaining a license applies to loans made to military 

personnel borrowers in California regardless of their state of residency.24 

Appeals Court Choice of Law Analysis 

The Appeals Court explained California’s choice of law rules as outlined in Nedlloyd Lines 

B.V. v. Superior Court (1992) 3 Cal. 4th 459, 464-469 (“Nedlloyd”) and Washington Mutual Bank v. 

Superior Appeals Court (2001) 24 Cal. 4th 906, 914-919 (“Washington Mutual”)25 in detail.  

Essentially, California follows the principles set forth in Restatement Section 187, which reflects a 

strong policy of favoring enforcement of choice of law provisions unless (i) the chosen state has no 

substantial relationship to the parties or the transaction and there is no other reasonable basis for 

the parties’ choice, or (ii) application of the law of the chosen state would be contrary to a 

fundamental policy of a state which has a materially greater interest than the chosen state in the 
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determination of the particular issue and which would be the state of applicable law in the absence 

of an effective choice of law by the parties.26 

Citing the Nedlloyd case, the Appeals Court found that because Omni is a Nevada 

corporation and the loans are approved in Nevada, there is a substantial relationship with Nevada 

such that the choice of Nevada law in the loan agreements was reasonable.27  Then, the Appeals 

Court overruled the trial court and held that there is a conflict between Nevada law and the 

fundamental policy of California and California’s interest in the loan agreements is greater than 

Nevada’s interests.28  In explaining its holding, the Appeals Court cited the purposes and policies in 

the California Finance Lenders Law as found in Section 22001 including assuring an adequate 

supply of credit to consumers and protection of consumers from unfair practices.29  In addition, the 

Appeals Court noted that while there is no specific prohibition on borrowers waiving their rights under 

the California Finance Lenders Law, Section 22324 provides that “Any person who contracts for or 

negotiates in this state a loan to be made outside the state for the purpose of evading or avoiding 

the provisions of this division is subject to the provisions of this division.”30  In addition, the Appeals 

Court pointed to Section 22750 which provides that contracts made in willful violation of the 

California Finance Lenders Law are void and then pointed to Section 22752 which provides that 

willful violations of the California Finance Lenders Law are punishable with both civil and criminal 

penalties.31  The Appeals Court stated that its “conclusion that the provisions of the California 

Finance Lenders Law are fundamental, unwaivable and integrated is buttressed by considering the 

licensing requirements of the law and the role licensing plays in enforcing the substantive provisions 

of the law.”32  The Appeals Court further concludes that: 

In sum, the Legislature, in expressly preventing any attempt to avoid its 

provisions by making loans outside the state, in voiding contracts made in 

violation of the California Finance Lenders Law and in creating a licensing 

scheme through which it directly regulates the finance lenders market, has 

made it clear that the California Finance Lenders Law is a matter of 

significant importance to the state and, . . . . , is fundamental and may not be 

waived. . . . Although the California Finance Lenders Law does not contain an 

express anti-waiver provision, . . . when the statutory scheme is reviewed as a 

whole, it is clear it represents a fundamental policy of this state.33  (Emphasis 

added.) 

The Appeals Court noted that finance lenders must be licensed under the California Finance 

Lenders Law and that “(t)here would be little, if any, utility in establishing this thorough licensing 
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scheme and giving the commissioner power over licensees, if the licensing requirements of the law 

and the power of the department could be waived by simple agreement between lender and 

borrower.”34 

The Appeals Court reasoned that application of the choice of law provision in the Omni loan 

agreements would undermine the fundamental policy expressed in the California Finance Lenders 

Law.35  The Appeals Court then analyzed the issue of whether California’s interest in enforcing its law 

is greater than Nevada’s interest in enforcing its law and it concluded, based in part on the trial 

court’s own record that California has a materially greater interest in the Omni loan transactions than 

does Nevada.36  The Appeals Court referenced the trial court’s findings that Omni made 12,000 

California loans to nonresident California consumers, the loans were secured with collateral located 

in California, the loan proceeds were likely spent in California and Omni’s California competitors who 

are subject to the Finance Lenders law were deprived of the opportunity to make those 12,000 

California loans.37  Moreover, the Appeals Court stated that Nevada’s interest is limited to the out of 

state activities of one of its corporate citizens.38  While the Appeals Court acknowledged that there 

was a reasonable basis for the parties to select Nevada law in the loan agreements based on Omni’s 

relationship to Nevada, the application of the choice of law provision in this situation conflicted with 

a fundamental policy of the State of California in circumstances in which California has a greater 

interest in Nevada.  Therefore, the choice of law provisions of Omni’s loan agreements were held to 

be unenforceable. 

Status of the Brack Case 

Omni filed a petition for review with the California Supreme Court on August 26, 2008 and its 

petition for review was denied on October 16, 2008. 

Change in Fundamental California Law? 

The Rescission and the Brack Case Regarding the Specific Ruling Related to Loans Made by 

Out of State Lenders to Non-Resident Military Personnel Stationed in California 

The Rescission and the Brack case represents a fundamental change in California law with 

respect to the narrow issue of whether a lender making loans to non-resident military personnel 

stationed in California is a finance lender subject to the California Finance Lenders Law.  The 

Corporations Commissioner previously opined in the Pioneer Ruling that it is difficult to discern what 

the interest is of the State of California so as to require licensure of [the lender] under the California 

Finance Lenders Law”39 when it is making loans to non-resident military personnel stationed in 
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California so the Corporations Commissioner agreed that such a lender is not a “finance lender” 

subject to the Finance Lenders law.  Similarly, the Rescission withdraws the Pioneer Ruling as of 

June 30, 2006 and states that existing law prohibits any person from engaging in the business of a 

finance lender without obtaining a license and this requirement applies to loans made to military 

personnel borrowers in California regardless of their state of residency.  The Appeals Court in the 

Brack case held that a choice of law provision in loan documents will not be enforced in a situation 

where a lender is making loans to non-resident military person stationed in California.  Thus, both the 

Rescission and the Brack case represent a fundamental change in California law on this narrow 

issue. 

Prior California Choice of law Cases Involving Usury 

A number of California court decisions have held that where sophisticated parties to a 

contract have designated the laws of a specified state to govern a transaction, a California court will 

uphold such choice of law except where a fundamental policy of the State of California, or the laws of 

which would govern absent the choice of law clause is violated, or where the state whose law is 

chosen has no substantial relationship with the transaction.40  Courts in prior California usury cases 

have enforced choice of law provisions in loan agreements reciting that “California does not have a 

strong public policy against enforcing contracts valid under chosen law but usurious under California 

law.”41  In Ury v. Jewelers Acceptance Corp., the California Second District Court of Appeals enforced 

a New York choice of law provision in a loan agreement between a California borrower, a New York 

lender and a loan negotiated in New York, disbursed in Pennsylvania and paid in New York even 

though New York law permitted interest at rates that would have been usurious under California 

law.42  The Ury court explained that the numerous exemptions to the usury law for different types of 

lenders and different types of loans was evidence that California does not have a strong 

fundamental policy with respect to usury law.  In another usury case, Gamer v. duPont Glore Forgan, 

Inc., the California Third District Court of Appeals upheld a choice of New York law because California 

has “no strong public policy against a particular rate of interest so long as the charging of that rate is 

permitted by the specific lender.”43  In Mencor Enterprises, Inc. v. Hets Equities Corp., another usury 

case, the California Third District Court of Appeals reviewed a Colorado choice of law provision in a 

loan agreement and in its remand to the trial court for further factual determinations, instructed that 

even though the lender’s 44% interest rate would have been usurious under California law it should 

be upheld if Colorado has a reasonable relationship to the parties or the contract reciting that 

“California does not have a strong public policy against enforcing contracts valid under chosen law 

but usurious under California law.”44  If the Brack case had been analyzed as a usury case alone and 
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the court held that a choice of law provision in a loan contract is unenforceable because California 

has a strong fundamental policy with respect to usury law, then based on the line of reasoning in the 

foregoing cases, the Brack case would represent a fundamental change in California law because 

the Appeals Court found in the Brack case that California does have a strong fundamental public 

policy that overrides the interests of Nevada.  However, the Appeals Court did not analyze the Brack 

case as a usury case, but as a waiver of the Borrower’s rights under the California Finance Lenders 

Law.  The Brack case does not necessarily change California law for an out of state lender using a 

choice of law provision choosing non-California law to govern the loan documents if the out of state 

lender is not making loans in California which would subject it to the California Finance Lenders Law.  

The difference is that the Appeals Court found that Omni was making loans in California and would 

not allow it to escape from the regulations of the California Finance Lenders Law by using a choice of 

law provision. 

Different Interpretation of the Brack Case 

Brack is not just a case determining whether a particular choice of law provision in a loan 

document is enforceable.  A strong argument can be made that the real question resolved in the 

Brack case is whether Omni was engaging in the business of making loans in California when it 

made loans from its own California offices to non-residents of California who are living in California.  

If so, Omni subjected itself to the regulations of the California Finance Lenders Law and gave Omni’s 

borrowers certain rights thereunder.  The Appeals Court held essentially that once Omni subjected 

itself to the California Finance Lenders Law by making loans in California, a choice of law provision in 

the Omni loan agreements cannot effectively remove Omni from the reach of the applicability of the 

California Finance Lenders Law because it would be tantamount to a waiver by the borrower of its 

rights under the California Finance Lenders Law. 

Apart from any usury issues or choice of law issues, if Omni is “engaged in the business of 

making consumer loans or making commercial loans” in California, it is a “finance lender” as such 

term is defined in the California Finance Lenders Law.45  As a “finance lender,” Omni would be 

required to obtain a California finance lenders license and to comply with all of the requirements of 

the California Finance Lenders Law with respect to the loans it makes in California.46  A valid and 

enforceable choice of law provision addresses the issue of which jurisdiction’s law governs 

contractual disputes.  However, a valid choice of law in a contract stating that the provisions of the 

contract would be determined by a state’s law outside of California does not necessarily mean that a 

lender is not engaging in the business of making loans in California.  If Omni had been engaging in 

the same lending practices from its California offices and making loans to military personnel who 
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were California residents, it would be clearer that Omni was making loans in California which would 

make it a “finance lender” subject to the California Finance Lenders Law.  In that situation where 

Omni would have been in the business of making loans in California and a choice of law provision to 

Omni’s home state would probably not have exempted Omni from the requirements of the California 

Finance Lenders Law – although Nevada law may have still governed any contractual disputes 

between the parties.  Under the analysis of the Appeals Court in the Brack case, Omni was making 

loans in California by setting up several offices in California and making loans to non-resident 

military personnel stationed in California.  Therefore, according to the Appeals Court, Omni was 

subject to the California Finance Lenders Law and a choice of law provision that effectively waives a 

borrower’s rights under the California Finance Lenders Law would not be enforceable. 

The Corporations Commissioner has previously opined that the choice of law argument is 

inapplicable to determining whether an entity is a finance lender.  In the 1997 Corporations 

Commissioner’s Opinion, File No. OP 6615CFLL47 the Corporations Commissioner did not agree with 

the argument that a lender is exempt from the licensing requirements of the California Finance 

Lenders Law because the parties to a contract agreed to make the contract subject to the law of 

another state that has a reasonable relationship to the transaction.  In the situation described in the 

letter to the Corporations Commissioner, Environmental Support Center (“ESC”), a lender that had 

offices only in the District of Columbia planned a loan program to make five or fewer loans per year 

to non-profit environmental organizations located in California.  Each loan agreement would contain 

a choice of law provision designating the law of the District of Columbia as the applicable law 

governing the transaction.  The Corporations Commissioner reviewed the proposed loan program 

and decided that ESC would be engaging in the business of making loans in California.  According to 

the Corporations Commissioner, the lender had argued that it should be exempt from licensing under 

the California Finance Lenders Law because “the general common law rules regarding the ability of 

parties to a contract to agree to make the contract subject to the law of a state that has a 

reasonable relationship to the transaction.”  The Corporations Commissioner disagreed and stated 

that the “choice of law” argument is inapplicable because a choice of law provision in a contract 

relates to disputes arising under the contract and does not address the issue of whether a finance 

lenders license is necessary when a person is engaged in the business of a finance lender (i.e. 

making loans in California). 

The California Third Circuit Court of Appeals, cited by the Corporations Commissioner in its 

opinion,48 reviewed a similar situation in 1964 in People v. Fairfax Family Fund, Inc.49  In that case, 

the question was whether an out of state lender making loans through the mail to California 
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residents would subject the lender to the California Finance Lenders Law.  The court concluded that 

the Commerce Clause of the United States Constitution did not preclude the State of California from 

enacting and enforcing legislation designed to protect California residents.  The Corporations 

Commissioner in File No. OP 6615CFLL50 noted that 

The relevance of Fairfax to the ESC situation was not the number and 

amount of loans made to Californians, but the contacts that the out of state 

lender has with Californians in determining the state’s interest in regulating 

such activity.  In Fairfax, the court found that the negotiations and collection 

of the loans must take place in California and that such contacts justify the 

state’s interest in regulating the out of state lender.  In this case, ESC’s 

proposed loan program will involve similar contacts with California residents 

(i.e., negotiation of the loans, the credit investigation, and the collection of 

the loans will take place in California since the borrowers are in California.)51 

Similar to the situation with ESC and Fairfax, the Corporations Commissioner in the Brack 

case, in its letter declining to provide Omni with a ruling that it was not a finance lender, noted that: 

Omni appears to propose a main California office to perform all functions related to 

making loans, and to further propose contracting with one or two independent 

contractors to facilitate the lending through the California main office.  Omni is 

proposing to engage in more lending activities within the state of California than 

Pioneer, and is therefore more likely to be engaged in the business of a finance 

lender in California than Pioneer. 

The Appeals Court further noted that even after Omni’s request for a ruling from the 

Corporations Commissioner was denied, Omni opened up a loan office in Oceanside and another 

loan office in San Diego, developed a Retail Partners Program with California retailers by which Omni 

financed retail purchases by nonresident members of the military and when California residents 

applied for loans at Omni’s California offices, the California residents were directed to a computer 

terminal in Omni’s California loan office and advised to go online and obtain financing through 

Omni’s online affiliate, Militaryloans.com.  The Appeals Court effectively concluded that Omni is a 

“finance lender” for purposes of the California Finance Lenders Law based upon its lending activities 

in California when it held that the provisions of the California Finance Lenders Law are 

“fundamental, unwaivable and integrated” and when it discusses that the California Finance Lenders 

Law represents a fundamental policy of the State of California.52  If Omni is deemed to be engaged in 
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the business of making loans in California, it would be a finance lender subject to the California 

Finance Lenders Law and it would make sense to analyze whether the lender and the borrower can 

waive compliance with the California Finance Lenders Law by using a choice of law provision 

choosing an out of state law.  However, if Omni was not deemed to be engaged in the business of 

making loans in California by engaging in the described activities, it would not be a “finance lender” 

subject to the California Finance Lenders Law in the first place and the question of whether the 

choice of law provision is fundamentally a “waiver” of the California Finance Lenders Law would not 

be appropriate or necessary.  It would just become a circular argument.  Therefore, since the Appeals 

Court analyzed the choice of law provision as a waiver of the California Finance Lenders Law, it 

essentially concluded that Omni was a “finance lender” by virtue of its lending activities in the State 

of California.  This broader interpretation of the Brack holding is that a lender that is in the business 

of making loans from its own California offices to borrowers living in California, whether the 

borrowers are California residents or not, is a finance lender subject to the California Finance 

Lenders Law.  This broader interpretation is not really a fundamental change in California law 

because it follows the reasoning of the court in the Fairfax case and the Corporations 

Commissioner’s prior ruling in File No. OP 6615CFLL.53 

Lessons Learned and Practice Tips 

Omni was probably advised by competent California legal counsel to include the Nevada 

choice of law provision in its loan agreements which, under the reasoning of the prior California 

usury cases upholding out of state choice of law provisions, would seem to have protected Omni 

against any usury violations that may have been alleged by its non-resident military borrowers in 

California.  However, those usury cases do not specifically provide that a choice of law provision in a 

loan agreement overrides the provisions of the California Finance Lenders Law that would require a 

lender that is making loans in California to obtain a license and otherwise comply with the California 

Finance Lenders Law.  In those usury cases, a strong argument can be made that the lenders were 

not “making loans in California” and were not required to be licensed in California.  In the Ury case, 

the borrower was a California resident, but the lender was a New York resident with no office in 

California, the borrower went to New York to negotiate the loan, the loan was accepted in New York 

and funded into a New York bank account held by the borrower.  In the Gamer case, the borrower 

was a California resident, the lender was a New York stock broker that had a California office and the 

loans were negotiated with the borrower in the lender’s California office, but the lender’s principal 

place of business was in New York, the loans were incurred as part of the activity of the borrower and 

broker/lender with respect to purchases of securities on margin where the borrower and the 
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securities held by the loan was secured by a securities margin account in New York.  In the Mencor 

case, the borrower was a California resident, but the lender was a Colorado resident, there is no 

mention of the lender having a California office, the promissory notes stated that they were executed 

and funded in the State of Colorado and the principal and interest were payable in Colorado.  If the 

lenders in the above usury cases were not making loans in California, they were not “finance 

lenders” subject to the California Finance Lenders Law so the choice of law provisions in their loan 

documents would not have been waivers of the borrower’s rights under the California Finance 

Lenders Law. 

The lesson learned from the Brack case is that whether a choice of law provision in loan 

documents will be enforceable and whether a lender is subject to the California Finance Lenders Law 

are two separate issues.  Lenders who contemplate making loans to anyone living in California will 

need to carefully review the principles set forth in the Brack case when they are structuring any 

future lending programs in California to determine whether they are engaging in the business of 

making loans in California which may subject them to the regulations of the California Finance 

Lenders Law.  If so, they should obtain a license and comply with the California Finance Lenders Law.  

If they are making loans in California and do not obtain a license, their choice of law provision may 

not be enforced by a California court following the Brack line of reasoning.  The conservative course 

of action would be to assume that a lender in the business of making loans to borrowers living in 

California, whether the borrowers are California residents or not, might be treated as a finance 

lender even if the law of another state is chosen as the governing law for the loan documents.  While 

it is important to note that the Brack case involved a consumer loan, it is also important to 

understand that the principles underlying the Appeals Court’s decision on the choice of law issues 

are not restricted to consumer loans and could apply to commercial loans.  Often, when there is 

some doubt as to the applicability of the California Finance Lenders Law to a proposed lender or a 

proposed loan program in California, the best practice tip is for the out of state lender to go ahead 

and obtain a license under the California Finance Lenders Law and comply with its requirements with 

respect to loans made in California.  An added benefit of becoming a licensed finance lender is that 

the loans made by a licensed finance lender will not be subject to California’s strict usury law.54 
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of study leading to a degree or certificate [Cal. Fin. Code § 22050, subdivision (c) (West 1994)], (iv) broker-dealers acting 
pursuant to a certificate, then in effect, issued pursuant to § 25211 of the [California] Corporations Code [Cal. Fin. Code § 22050, 
subdivision (d) (West 1994)], (v) any person who makes no more than one loan in a 12-month period as long as that loan is a 
commercial loan as defined in Cal. Fin. Code § 22502 (West 1994) [Cal. Fin. Code § 22050, subdivision (e) (West 1994)], 
(vi) any public corporation as defined in § 67510 of the [California] Government Code, any public entity other than the state as 
defined in § 811.2 of the [California] Government Code, or any agency of any one or more of the foregoing, when making any 
loan so long as the public corporation, public entity, or agency of any one or more of the foregoing complies with all applicable 
federal and state laws and regulations [Cal. Fin. Code § 22050, subdivision (f) (West 1994)], (vii) any nonprofit cooperative 
association organized under Chapter 1 (commencing with § 54001) of Division 20 of the [California] Food and Agricultural Code 
that loans or advances money in connection with any activity mentioned in that chapter [Cal. Fin. Code § 22051, subdivision 
(a) (West 1994)], (viii) any corporation, association, syndicate, joint stock company, or partnership engaged exclusively in the 
business of marketing agricultural, horticultural, viticultural, dairy, livestock, poultry, or bee products on a cooperative nonprofit 
basis that loans or advances money to its members or in connection with those businesses [Cal. Fin. Code § 22051, subdivision 
(b) (West 1994)], (ix) any corporation securing money or credit from any federal intermediate credit bank organized and existing 
pursuant to the provisions of an act of Congress entitled “Agricultural Credits Act of 1923” that loans or advances money or 
credit so secured [Cal. Fin. Code § 22051, subdivision (c) (West 1994)], (x) any corporation created pursuant to the provisions of 
part 5 of Division 3 of title 1 of the [California] Corporations Code [Cal. Fin. Code § 22051, subdivision (d) (West 1994)], 
(xi) any loan of credit made by a person not licensed under the California Finance Lenders Law pursuant to a plan involving 
credit cards having certain characteristics [See Cal. Fin. Code § 22052 (West 1994)], (xii) bona fide conditional contracts of sale 
which are discussed in more detail in this article [See Cal. Fin. Code § 22054 (West 1994)], (xiii) premium financing as defined 
in Cal. Fin. Code § 18563 [Cal. Fin. Code § 22055 (West 1994)], (xiv) the California Infrastructure and Economic Development 
Bank, any program authorized pursuant to Chapter 1 (commencing with Section 14000) of Part 5 of Division 3 of Title 1 of the 
Corporations Code, or to the California Integrated Waste Management Board [Cal. Fin. Code § 22056 (West 1994)], (xv) any 
loan that is made or arranged by any person licensed as a real estate broker by the state and secured by a lien on real property, or 
to any licensed real estate broker when making such loan [Cal. Fin. Code § 22057 (West 1994)] (xvi) any cemetery broker 
licensed under the Cemetery Act (Chapter 19 (commencing with § 9600) of Division 3 of the Business and Professions Code 
[Cal. Fin. Code § 22058 (West 1994)], (xvii) any loan made or arranged by a licensed residential mortgage lender or servicer 
when acting under the authority of that license [Cal. Fin. Code § 22060 (West 1994)], (xviii) any nonprofit church extension fund 
[Cal. Fin. Code § 22061 (West 1994)], (ix) a commercial bridge loan made by a venture capital company to an operating 
company on or after January 1, 2004 [Cal. Fin. Code § 22062, subdivision (a) (West 1994)], and (x) a program-related 
investments defined in subsection (c) of Section 4944 of the Internal Revenue Code and United States Treasury Regulations 
Section 53.4944-3 that is made by a private foundation, tax-exempt organization within the meaning of Section 509(a) of the 
Internal Revenue Code and loans, guaranties or investments made by a public charity, tax-exempt organization within the 
meaning of paragraph (1), (2), or (3) of subsection (a) of Section 509 of the Internal Revenue Code that meets certain 
requirements [Cal. Fin. Code § 22064, subdivision (a) (West 1994)]. 
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