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The Foreign Corrupt Practices Act (“FCPA”) is alive and well-utilized by both the U.S. Department of Justice (“DOJ”) and the 
Securities and Exchange Commission (“SEC”) these days.  Fines and penalties from FCPA violations can reach into the tens of 
millions and beyond. Making sure you are compliant now, before there is a problem, can be the difference between devastating 
penalties and avoiding charges altogether.  If your business is considering conducting business overseas or already does so you 
need to ensure you are FCPA compliant, regardless of your business size. 

The FCPA was enacted in 1977 with the intention of making it unlawful to provide payments to officials of foreign governments 
for obtaining or retaining business in the foreign country.  Since then, both the scope and the enforcement of the FCPA have 
been increased.  Any company that is (a) listed on a United States national securities exchange, (b) organized under the laws of 
the United States or of any states, or (c) operating in the United States, as well as any officer, director, agent, or stockholder 
acting on behalf of such a company, is subject to the FCPA.  As you can imagine, these terms are often interpreted quite 
broadly, and consequently can potentially encompass most companies doing business these days.  The FCPA, in essence, 
provides that any offer, payment, promise to pay, or authorization of payment of money or anything of value to a foreign official to 
induce the official to act inconsistently with the official’s lawful duties or to secure an improper advantage in obtaining or retaining 
business is strictly prohibited.   

As for the increase in FCPA enforcement actions, all of the top ten settlements in the history of the FCPA have occurred in the 
last 6 years, and three of those have occurred in the last year alone.  These include:  (1) Alcoa, a U.S. company, which paid 
$384 million in January 2014 to settle the FCPA enforcement actions against it; (2) Total S.A., a French company that paid $398 
million in 2013; and (3) Weatherford International, of Switzerland, which paid $152.6 million in 2013 as well.  Additionally, Avon 
Products revealed in its quarterly statement in February 2014 that it paid $132 million to settle charges from FCPA violations in 
China.  

Failing to be proactive in developing and implementing FCPA compliance policies and procedures can lead to very expensive 
investigation and after-the-fact compliance costs.  For example, Wal-Mart indicated in its most recent quarterly statement that it 
anticipates spending more than $200 million this coming year after already having spent more than $300 million on FCPA and 
compliance-related matters for issues originating in Mexico.  

The leading example of how a robust compliance program can save your company from being charged and penalized involved 
Morgan Stanley, which avoided charges from both the DOJ and the SEC.  When the DOJ and SEC investigated Morgan Stanley 
and later charged and convicted one of its executives, the DOJ and SEC both cited and even commended Morgan Stanley’s 
compliance program as a primary factor in their decisions not to charge the company.  Morgan Stanley was also commended for 
its voluntary disclosure of the FCPA violations and its cooperation with the government’s investigations of those violations.  
According to the DOJ press release, those aspects of Morgan Stanley’s efforts that most impressed the DOJ included: 
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1) The maintenance of a system of internal controls meant to ensure accountability for its assets and to prevent 
employees from offering, promising or paying anything of value to foreign government officials;   

2) The internal policies, which were updated regularly to reflect regulatory developments and specific risks, prohibited 
bribery and addressed corruption risks associated with the giving of gifts, business entertainment, travel, lodging, 
meals, charitable contributions and employment;   

3) The frequent training of its employees on its internal policies, the FCPA, and other anti-corruption laws;   

4) The compliance personnel’s regular monitoring of transactions, random auditing of particular employees, transactions 
and business units, and testing to identify illicit payments; and   

5) The regular efforts to conduct extensive due diligence on all new business partners and imposition of stringent controls 
on payments made to business partners. 

The lessons to be learned from these examples are evident but not necessarily easy or simple to implement.  Also, while the 
examples involve large companies, the principles apply equally to large and small companies.  Indeed, a small company fending 
off a FCPA investigation and possible prosecution is in an even more precarious situation, given the enormity of the fines and 
penalties they could face.  In addition to the financial penalties for the companies and possible prison terms for the individuals 
involved, companies charged under the FCPA can be barred from doing business with the government and lose export 
privileges, among other things. 

It is imperative that covered companies ask themselves whether they are FCPA compliant now, before there is a problem.  
Procopio can help you with that assessment, and help you prepare a compliance program which fits your business practices and 
needs. And, in case your company finds itself facing a government charge of FCPA violations, we can assist you with your 
internal investigation and response to the allegations. 

 

Robert G. Marasco utilizes his experience as a former Assistant United States Attorney to effectively and efficiently defend 
corporate clients and individuals, in all contexts, who are working through complex internal or government investigations, 
responding to grand jury and administrative subpoenas, or facing criminal prosecution. In the business context, for example, Mr. 
Marasco assists clients with matters involving the Foreign Corrupt Practices Act (FCPA) and other anti-bribery provisions; fraud 
allegations; privacy and security breaches; and the defense of professional licenses. He can be reached at 619.906.5732 or 
robert.marasco@procopio.com. 

Edward C. Walton has successfully conducted numerous jury and bench trials in California State and Federal courts, as well as 
arbitrations and mediations, and has argued before the California Federal and State Appellate Courts. Mr. Walton has substantial 
experience in litigation and negotiation, as well as providing general advice in fields such as corporate, partnership, civil fraud, 
real estate, general commercial, creditors’ remedies, construction, property, insurance coverage, insurance bad faith, unfair 
competition, employment, professional liability, technology and software, personal injury, product liability and appellate advocacy. 
He can be reached at 619.515.3222 or ed.walton@procopio.com. 
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